STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
YVONNE WEI NSTEI N
Petiti oner,
VS.

Case No. 01-1637

DEPARTMENT OF MANAGEMENT SERVI CES,
DI VI SI ON OF RETI REMENT,

Respondent .
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RECOMMVENDED CORDER

Pursuant to notice, a final hearing was held in this case on
July 26, 2001, by video tel econference between M am and
Tal | ahassee, Florida, before Claude B. Arrington, a duly-
desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Yvonne Winstein, pro se
15443 Sout hwest 137th Pl ace
Mam , Florida 33177

For Respondent: Thomas E. Wight, Esquire
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Post O fice Box 3900
Tal | ahassee, Florida 32315-3900

STATEMENT OF THE | SSUE

Whet her Petitioner is entitled to participate in the

Deferred Retirenent Option Program (DROP) of the Florida



Retirenent System (FRS), for the period Septenber 1, 1998,
t hrough and includi ng Septenber 30, 1999.

PRELI M NARY STATEMENT

In Septenber 1998, Petitioner becane eligible to participate
in DROP. In Cctober 1999, Petitioner submtted her application
to participate in DROP to her enployer. 1In her initial
application, Petitioner requested that her participation be
retroactive to Septenber 1, 1998, the date she becane eligible to
participate in DROP. Because her application was filed in
Cct ober 1999, Respondent's staff determ ned that her DROP
benefits could not begin before Cctober 1, 1999. Respondent
deni ed Petitioner's request that her participation in DROP be
retroactive to Septenmber 1, 1998, and required her to submt a
second application requesting a start date of Cctober 1, 1999.
Petitioner conplied with the instructions to file a second
application, but she tinely chall enged the denial of her request
to begin her participation in DROP retroactive to Septenber 1,
1998. The matter was referred to the Division of Adm nistrative
Hearings, and this proceedi ng foll owed.

At the final hearing, Petitioner testified on her own
behal f, but presented no other testinony and offered no exhibits.
Respondent offered the testinmony of Doug Cherry, a Benefits

Adm ni strator enpl oyed by Respondent, and offered three



exhi bits, each of which was admtted into evidence. O ficial
recognition was taken of relevant statutes and rul es.

No transcript of the proceedings was filed. Each party
filed a Proposed Recommended Order, which has been duly
consi dered by the undersigned in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Petitioner is a fornmer enpl oyee of the School Board of
M am - Dade County (School Board) and is a retired nenber of FRS.

2. In Septenber 1998, Petitioner becane eligible to
participate in DROP by virtue of reaching 30 years of service
with the School Board.

3. In Septenber 1998, Petitioner asked Respondent for an
estimate of her retirenment benefits.

4. In January 1999, the estimate of Petitioner's retirenent
benefits was prepared by Respondent and mailed to Petitioner.

5. During the 1998-99 school year, Petitioner had
difficulties in her dealings wwth a new school principal. 1/
Petitioner testified that she del ayed applying for DROP because
she believed that her relationship with her enpl oyer woul d
i mprove and she could continue to work as a teacher. Petitioner
al so testified that School Board adm nistrators gave her
erroneous information and msled her as to their intention to

permt her to continue to teach. Petitioner argues that she



woul d have el ected to participate in DROP begi nning Septenber 1,
1998, had her enployer told her the truth about her enpl oynent
status. In this proceeding, Petitioner argues that she be
permtted to participate in DROP effective Septenber 1, 1998, on
equi tabl e grounds, w thout specifying the equitable principles
upon which she relies.

6. On Qctober 27, 1999, Petitioner conpleted her
application to participate in DROP and filed the application with
the School Board's personnel office. Respondent received the
conpl eted application via facsim|le on Novenmber 3, 1999.

7. The first application sent in by Petitioner requested
that her DROP participation start retroactive to Septenber 1
1998. Respondent, through its staff, denied that request and
informed Petitioner that she would have to submt a second
application, referred to by staff as a corrected application,
requesting a start date of COctober 1, 1999.

8. Pursuant to those instructions, Petitioner submtted a
second application requesting that her start date be Cctober 1,
1999.

9. Petitioner's challenge to Respondent's denial of her
request to accept her participation in DROP retroactive to
Septenber 1, 1998, was tinely.

10. Petitioner was later termnated fromher position with

t he School Board. 2/



11. Respondent has been paid her drop benefits for the
period begi nning Qctober 1, 1999, and endi ng when the School
Board term nated her enploynent. Petitioner has not been
enpl oyed by a FRS enpl oyer since the School Board term nated her
enpl oynent .

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

13. In this de novo proceeding, Petitioner has the burden
of proving by a preponderance of the evidence that she is
entitled to participate in DROP between Septenber 1, 1998, and
Sept enmber 30, 1999. See Section 120.57(1)(j) and (k), Florida

Statutes; Florida Departnent of Transportation v. J.WC. Co., 396

So. 2d 778 (Fla. 1st DCA 1981); Balino v. Departnent of Health

and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977);

and Young v. Departnent of Conmmunity Affairs, 625 So. 2d 831

(Fla. 1993).
14. Chapter 121, Florida Statutes, is the Florida
Retirement System Act. See Section 121.011(1), Florida Statutes.
15. Section 121.019(13), Florida Statutes, describes DROP
as follows:
(13) In general, and subject to the

provi sions of this section, the Deferred
Retirement Option Program hereinafter



referred to as the DROP, is a program under
whi ch an eligible nmenber of the Florida
Retirement System nay el ect to participate,
deferring receipt of retirenment benefits
whil e continuing enploynent with his or her

Fl orida Retirenment System enployer. The
deferred nonthly benefits shall accrue in the
System Trust Fund on behal f of the
participant, plus interest conpounded
nmonthly, for the specified period of the DROP
participation, as provided in paragraph (c).
Upon term nation of enploynent, the

partici pant shall receive the total DROP
benefits and begin to receive the previously
determ ned norrmal retirenment benefits.
Participation in the DROP does not guarantee
enpl oynent for the specified period of DROP.

16. There is no dispute that Petitioner is entitled to
participate in DROP from October 1, 1999, until her enpl oynent
was term nated. The only dispute is whether she is also entitled
to benefits under DROP between Septenber 1, 1998, and
Sept enber 30, 1999.

17. Section 121.091(13)(b), Florida Statutes, provides:

(b)1. An eligible nmenber nay elect to
participate in the DROP for a period not to
exceed a maxi num of 60 cal endar nont hs
i medi ately followi ng the date on which the
menber first reaches his or her norma
retirement date or the date to which he or
she is eligible to defer his or her election
to participate as provided in subparagraph
(a)2. However, a nenber who has reached
normal retirement date prior to the effective
date of the DROP shall be eligible to
participate in the DROP for a period of tine
not to exceed 60 cal endar nonths i nmedi ately
following the effective date of the
DROP .



2. Upon deciding to participate in the
DROP, the menber shall submt, on forns
required by the division:

a. Awitten election to participate in
t he DROP

b. Selection of the DROP participation and
term nati on dates, which satisfy the
limtations stated in paragraph (a) and
subparagraph 1. Such term nation date shal
be in a binding letter of resignation with
the enpl oyer, establishing a deferred
term nation date. The nenber may change the
termnation date within the [imtations of
subparagraph 1., but only with the witten
approval of his or her enployer;

c. A properly conpleted DROP application
for service retirenment as provided in this
section; and

d. Any other information required by the
di vi si on.

18. Section 121.091(13)(c)3., Florida Statutes, provides as
foll ows:

3. The effective date of DROP
participation and the effective date of
retirenment of a DROP participant shall be the
first day of the nonth sel ected by the nmenber
to begin participation in the DROP, provided
such date is properly established, with the
witten confirmation of the enployer, and the
approval of the division, on fornms required
by the division.

19. Pursuant to the foregoing provisions of Section
121.019(13), Florida Statutes, Petitioner had to apply to
participate in DROP before she could receive any benefits from
that program Because she did not apply to participate in DROP
until COctober 1999, she is not entitled to any benefits under

DROP before Cctober 1, 1999.



20. Petitioner has failed to denonstrate a basis in equity
or law that she is entitled to DROP benefits for the period
Septenber 1, 1998 to Septenber 30, 1999.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED t hat Respondent enter a final order
denying Petitioner's request for benefits under DROP for the
period Septenber 1, 1998 to Septenber 30, 1999.

DONE AND ENTERED this 10th day of August, 2001, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 10th day of August, 2001

ENDNOTES
1/ Those difficulties are set forth in detail in the Recomended

Order entered Septenber 11, 2000, in DOAH Case No. 99-5125,
styl ed Dade County School Board v. Yvonne M Wi nstein.

2/  According to DOAH s conputer records pertaining to DOAH Case
No. 99-5125, supra, the School Board term nated Petitioner's
enpl oynent on Decenber 14, 2000.



COPI ES FURNI SHED:

Yvonne Wi nstein
15443 Sout hwest 137t h Pl ace
Mam, Florida 33177

Thomas E. Wight, Esquire

D vision of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Post O fice Box 3900

Tal | ahassee, Florida 32315-3900

Erin Sjostrom Director

D vision of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32315-1560

Mal | ory Roberts, General Counsel
Depart ment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recomended Order. Any exceptions to
this Recomrended Order should be filed with the agency that will

issue the final order in this case.



